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February 18 ,  1972 

ADDENDUM 

A minor p o i n t  t o  which we c a l l  a t t e n t i o n  has  t o  

do wi th  s.  6 of t h e  Married Women's A c t ,  R.S.A. 1970, 

c .  227. Subsec t ion  (1) provides  t h a t  a  marr ied woman's 

p roper ty  belongs t o  her  a s  i f  she  were an unmarried 

woman and may be d i sposed  of accord ing ly .  Subsec t ion  ( 2 )  

provides  however, a s  fol lows:  "Nothing i n  t h i s  s e c t i o n  

i n t e r f e r e s  wi th  o r  r ende r s  i n o p e r a t i v e  a r e s t r i c t i o n  upon 

a n t i c i p a t i o n  o r  a l i e n a t i o n  a t t ached  t o  t h e  enjoyment of 

any such proper ty  ." 

The consequence may be t h a t  i n  a  s i t u a t i o n  t o  

which s .  6 ( 2 )  a p p l i e s ,  a  marr ied woman i s  one who "by reason 

of infancy o r  o t h e r  i ncapac i ty  i s  incapable  of a s sen t ing"  

w i th in  our  Recommendation # 4 ( a ) .  We t h i n k  she  should be i n  

t h e  same p o s i t i o n  a s  any o t h e r  a d u l t  f o r  purposes of t h e  

proposed l e g i s l a t i o n .  

Without making a  formal recommendation, w e  s h a l l  set 

o u t  a  p rov i s ion  t h a t  would e l i m i n a t e  any doubt:  

T H E  JURISDICTION CONFERRED UPON T H E  COURT UNDER 
THIS ACT SHALL INCLUDE T H E  POWER T O  VARY ANY 
DISPOSITION OF PROPERTY, NOTWITHSTANDING THAT 
T H E  DISPOSITION CONTAINS A REST17TCTTON UPON 
ANTICIPATION OR ALIENATION ATTACHED TO T H E  
ENJOYMENT OF ANY SUCH PROPERTY; AND FOR T H E  
PURPOSES OF THIS ACT SUBSECTION I 2 1  OF SECTION 
6 OF THE MARRIED WOMEN'S ACT SHALL BE CONSTRUED 
ACCORDINGLY. 

P a r e n t h e t i c a l l y  we no te  t h a t  p r o t e c t i v e  t r u s t s  of 

t h e  type  provided f o r  i n  s .  3 3  of t h e  Engl i sh  T rus t ee  Act 

might be t h e  s u b j e c t  of a  s e p a r a t e  s tudy;  l i k e w i s e  t h e  

Married Women's Act.  The l a t t e r  w i l l  d o u b t l e s s  come under 

c o n s i d e r a t i o n  i n  our  Family Law p r o j e c t ,  

19
72

 C
an

LI
ID

oc
s 

3



INSTITUTE OF LAW RESEARCH AND REFORM 

REPORT 

The Rule i n  Saunders v .  Vaut ie r  

THE RULE 

Sometime ago t h e  I n s t i t u t e  decided t o  make an 

examination of va r ious  r u l e s  i n  t h e  law of w i l l s  and 

t r u s t s  which have been s u b j e c t  t o  c r i t i c i s m .  The purpose 

of our  s tudy  i s  t o  s e e  whether t h e  r u l e s  should be a l t e r e d ,  

and i f  so  what t h e  new p rov i s ions  should be. One of 

t h e s e  r u l e s  i s  c a l l e d  t h e  r u l e  i n  Saunders v .  Vau t i e r .  

Theobald on w i l l s ,  12 ed. (1963) para.1539 s t a t e s  t h e  

r u l e  a s  fo l lows:  

Where t h e r e  i s  an abso lu t e  ves t ed  g i f t  
made payable a t  a f u t u r e  even t ,  wi th  a  
d i r e c t i o n  t o  accumulate t h e  income i n  t h e  
meantime and pay it wi th  t h e  p r inc ipa1 , the  
c o u r t  w i l l  n o t  enforce  t h e  t r u s t  f o r  accumu- 
l a t i o n ,  i n  which no person has any i n t e r e s t  
bu t  t h e  l e g a t e e .  

I n  Saunders v .  Vaut ie r  i t s e l f  (1841) ,  4 1  E . R .  482 t h e  t e s t a t o r  

gave E a s t  I n d i a  s t o c k  t o  t r u s t e e s  t o  accumulate t h e  income 

u n t i l  h i s  great-nephew, Daniel  V a u t i e r ,  should a t t a i n  t h e  

age of 25 y e a r s ,  and then  t o  t r a n s f e r  t h e  s tock  and accumu- 

l a t i o n s  t o  him. The t e s t a t o r  d ied  i n  1832 and Daniel  a t t a i n e d  

2 1  i n  1841. Wanting t h e  p r i n c i p a l ,  he p e t i t i o n e d  f o r  a  

t r a n s f e r  t o  him. Lord Cottenham L . C .  const rued t h e  g i f t  a s  

ves t ed  on t h e  t e s t a t o r ' s  dea th ,  and no t  con t ingent  on Daniel  
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a t t a i n i n g  25. Next he poin ted  o u t  t h a t  t h e r e  was no g i f t  

over i n  t h e  event  of  Dan ie l ' s  d e a t h  under 25. Thus he can 

c a l l  f o r  t h e  proper ty  on a t t a i n i n g  h i s  m a j o r i t y ,  a l though 

t h e  t e s t a t o r  in tended t h a t  t h e  enjoyment of it should be 

postponed u n t i l  he a t t a i n e d  25. I n  Gosling v .  Gosling 

(18591, 7 0  E .R .  423 t h e  d i s p o s i t i o n  was s i m i l a r  t o  t h a t  

i n  Saunders v.  V a u t i e r ,  though t h e  s u b j e c t  ma t t e r  was a  

d e v i s e  of l and .  The c o u r t  he ld  t h a t  t h e  t e s t a t o r ' s  d e s i r e  

t o  postpone enjoyment of t h e  land  was simply i n e f f e c t i v e .  

S i r  W. Page Wood V.C.  s a i d :  

The p r i n c i p l e  of t h i s  Court  has always 
been t o  recognize  t h e  r i g h t  of  a l l  persons  
who a t t a i n  t h e  age of twenty-one t o  e n t e r  
upon t h e  a b s o l u t e  use  and enjoyment of t h e  
p rope r ty  given t o  them by a  w i l l ,  notwith- 
s t and ing  any d i r e c t i o n s  by t h e  t e s t a t o r  t o  
t h e  e f f e c t  t h a t  they a r e  no t  t o  enjoy it 
u n t i l  a  l a t e r  age--unless,  du r ing  t h e  
i n t e r v a l ,  t h e  proper ty  i s  given f o r  t h e  
b e n e f i t  of ano the r ,  I f  t h e  proper ty  i s  
once t h e i r s ,  it i s  u s e l e s s  f o r  t h e  t e s t a t o r  
t o  a t t empt  t o  impose any f e t t e r  upon t h e i r  
enjoyment of it i n  f u l l  so  soon a s  they 
a t t a i n  twenty-one. And upon t h a t  p r i n c i p l e ,  
u n l e s s  t h e r e  i s  i n  t h e  w i l l ,  o r  i n  some 
c o d i c i l  t o  it, a  c l e a r  indication of an 
i n t e n t i o n  on t h e  p a r t  of t h e  t e s t a t o r ,  n o t  
on ly  t h a t  h i s  dev isees  a r e  no t  t o  have t h e  
enjoyment of t h e  p rope r ty  he has  dev ised  t o  
them u n t i l  they  a t t a i n  twenty-f ive ,  bu t  t h a t  
some o t h e r  person i s  t o  have t h a t  enjoyment-- 
o r  u n l e s s  the proper ty  is so  c l e a r l y  taken 
away from t h e  dev i sees  up t o  t h e  t ime of 
t h e i r  a t t a i n i n g  twenty-f ive  a s  t o  induce 
t h e  Court  t o  hold  t h a t ,  a s  t o  t h e  previous  
r e n t s  and p r o f i t s ,  t h e r e  has been an in t e s t acy - -  
t h e  Court  does n o t  h e s i t a t e  t o  s t r i k e  o u t  of 
t h e  w i l l  any d i r e c t i o n  t h a t  t h e  dev i sees  s h a l l  
n o t  enjoy it i n  f u l l  u n t i l  they a t t a i n  t h e  age 
of twenty-five yea r s .  
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The r u l e  i s  n o t  conf ined t o  g i f t s  t o  a  n a t u r a l  

person,  bu t  extends  t o  a  g i f t  t o  a  s p e c i f i c  c h a r i t y .  The 

l ead ing  c a s e  of Wharton v.  Masterman, 118951 A . C .  186 s o  

ho lds .  

Although t h e  r u l e  a s  s t a t e d  above i s  one t h a t  

enables  a  b e n e f i c i a r y  t o  pu t  an end t o  a  d i r e c t i o n  t o  

accumulate,  t h e  r u l e  i s  no t  s o  conf ined and i s  r e a l l y  

much wider .  Underh i l l  on T r u s t s  and T r u s t e e s ,  1 2  ed.  ( 1 9 7 0 ) ,  

a r t i c l e  68, s t a t e s  t h e  r u l e  a s  fo l lows:  

I f  t h e r e  is only  one b e n e f i c i a r y ,  o r  
i f  t h e r e  a r e  s e v e r a l  (whether e n t i t l e d  
concur ren t ly  o r  succes s ive ly )  and they a r e  
a l l  of one mind, and he o r  they a r e  no t  
under any d i s a b i l i t y ,  t h e  s p e c i f i c  pe r fo r -  
mance of t h e  t r u s t  may be a r r e s t e d ,  and t h e  
t r u s t  modified o r  ex t inguished  by him o r  
them wi thout  r e f e r e n c e  t o  t h e  wishes of 
t h e  s e t t l o r  o r  t h e  t r u s t e e s .  

Although t h e  r u l e  may be invoked by two o r  more 

persons  whether e n t i t l e d  concur ren t ly  o r  succes s ive ly ,  t h e  

most f r e q u e n t  example i s  t h a t  of a  s i n g l e  person who a sks  

f o r  t h e  t r a n s f e r  of t h e  proper ty  t o  him on a t t a i n i n g  ma jo r i t y .  

For c e n t u r i e s  t h i s  was a t  t h e  age of 2 1  bu t  i n  A lbe r t a  i s  

now 18.  Thus t h e  b e n e f i c i a r y  can c a l l  f o r  t h e  proper ty  

t h r e e  y e a r s  sooner than  i n  t h e  p a s t .  This  deepens t h e  

quandary of t h e  consc i en t ious  t r u s t e e ,  who must dec ide  

whether o r  n o t  it i s  h i s  du ty ,  of  h i s  own motion o r  upon 

r e q u e s t ,  t o  t e l l  t h e  b e n e f i c i a r y  of h i s  r i g h t  t o  c a l l  f o r  

t h e  p rope r ty .  

The t e s t a t o r  can always circumvent t h e  r u l e  by 

wording t h e  d i s p o s i t i o n  so  t h a t  t h e  g i f t  w i l l  n o t  be ves ted  

on h i s  d e a t h ,  o r  he can d i spose  of t h e  income t o  a  t h i r d  
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p a r t y  u n t i l  t h e  d a t e  of  d i s t r i b u t i o n ,  o r  he can provide 

f o r  a  g i f t  over  t o  a  t h i r d  p a r t y  on t h e  b e n e f i c i a r y ' s  

dea th  p r i o r  t o  t h e  t i m e  a t  which t h e  t e s t a t o r  wishes 

t h e  p rope r ty  t o  be t r a n s f e r r e d .  The f a c t  i s ,  however, 

t h a t  t e s t a t o r s  f r e q u e n t l y  over look such a  p rov i s ion  and 

it r e q u i r e s  s k i l l e d  and c a r e f u l  draf tsmanship.  

RATIONALE OF THE RULE: CRITICISM: 
PROPOSED REFORM 

Where A p u t s  p roper ty  i n  t r u s t  f o r  B (who i s  of age) 

s o  t h a t  B i s  t h e  a b s o l u t e  owner and no one e l s e  has  even a  

p o t e n t i a l  i n t e r e s t  i n  t h e  p rope r ty ,  then any e f f o r t  by A ,  

i n  t h e  ins t rument  c r e a t i n g  t h e  t r u s t ,  t o  c o n t r o l  B ' s  

enjoyment of t h e  proper ty  i s  i n e f f e c t i v e .  A no longer  

owns t h e  p rope r ty  and h i s  a t t empts  t o  remove from B any 

of t h e  i n c i d e n t s  of ownership, inc lud ing  t h e  r i g h t  of 

immediate enjoyment, is  repugnant t o  t h e  g i f t  and hence 

i n e f f e c t i v e  . 

The r u l e  has  been followed i n  t h e  common law provinces ,  

A u s t r a l i a  and N e w  Zealand. I n  t h e  United S t a t e s  however, it 

has i n  g e n e r a l  been r e j e c t e d  i n  favour of a  " m a t e r i a l  purpose" 

d o c t r i n e .  Under t h i s  d o c t r i n e  t h e  c o u r t  w i l l  n o t  t e rmina t e  

t h e  t r u s t  i f  t h e  " m a t e r i a l  purpose" which t h e  t e s t a t o r  had 

i n  mind has n o t  y e t  been c a r r i e d  o u t .  I n  t h e  l ead ing  c a s e  

of C l a f l i n  v .  C l a f l i n  (1889) ,  1 4 9  Mass. 1 9 ,  t h e  t e s t a t o r  

gave t h e  income t o  A and,  a s  t e s t a t o r s  f r e q u e n t l y  do,  gave 

t h e  c a p i t a l  t o  him i n  t h r e e  i n s t a lmen t s  a t  t h e  age of 2 1 ,  

25 and 3 0  y e a r s .  The c o u r t  he ld  t h a t  A was n o t  e n t i t l e d  t o  

c a p i t a l  on a t t a i n i n g  21; t h e  t e s t a t o r ' s  i n t e n t  must n o t  be 

f r u s t r a t e d .  This  c a s e  formulated t h e  " m a t e r i a l  purpose" 
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d o c t r i n e .  The t e s t a t o r ' s  m a t e r i a l  purpose was t o  provide 

t h e  c a p i t a l  as A became o l d e r  and t h a t  purpose would be  

de fea t ed  by g i v i n g  t h e  money t o  A on a t t a i n i n g  2 1 .  The 

common examples of a  m a t e r i a l  purpose a r e  t hose  i n  which 

payment of a  g i f t  has been postponed t o  a  s p e c i f i c  d a t e ,  

t o  a  s p e c i f i c  age,  o r  where t h e r e  i s  payment by in s t a lmen t s .  

I n  Canada t h e  r u l e  i n  Saunders v .  Vaut ie r  has n o t  

gone wi thout  c r i t i c i s m .  I n  Re Townshend, [1941] 3 D.L.R. 

609, Chief J u s t i c e  Baxter  of New Brunswick considered 

himself ob l iged  t o  apply t h e  r u l e ,  though it compelled t h e  

c o u r t  " t o  d e p a r t  from common sense"  and " t o  d i s r e g a r d  t h e  

wishes of t h e  t e s t a t o r " .  

We t h i n k  t h a t  t h e  r u l e  should be changed. The 

t h e o r e t i c a l  consequence of abso lu t e  ownership should n o t  

o p e r a t e  au toma t i ca l ly  t o  d e f e a t  t h e  t e s t a t o r ' s  i n t e n t i o n .  

The law al lows him t o  make t h e  g i f t ,  and t h e r e  should be 

no r u l e  of " l e g a l  theology" t o  p revent  him from imposing 

r e s t r i c t i o n s  upon enjoyment even when t h e  ownership i s  

ves t ed  and i n d e f e a s i b l e .  

We r e a l i z e  of course  t h a t  a  t e s t a t o r  who wants t o  

avoid Saunders v.  Vau t i e r  can do so  by c a r e f u l  d r a f t i n g .  

I n  t h e  t y p i c a l  c a s e  where he wishes t o  have payment pos t -  

poned, he can provide f o r  a  g i f t  over should t h e  b e n e f i c i a r y  

d i e  be fo re  t h e  p re sc r ibed  d a t e .  The f a c t  i s  t h a t  g i f t s  a r e  

n o t  always framed i n  a  way t o  ensure  t h i s ;  and t h e  law 

should n o t  l a y  t r a p s  which r e q u i r e  s o p h i s t i c a t i o n  t o  avoid.  

F u r t h e r ,  t h e  f a c t  t h a t  t h e  r u l e  can be g o t  around by c a r e f u l  

d r a f t i n g  a c t u a l l y  i n v a l i d a t e s  any r a t i o n a l e  f o r  it. There 

i s  no p o i n t  t o  a  r u l e  which merely p e n a l i z e s  poor d r a f t i n g  
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and t h e r e  i s  nothing t o  be s a i d  f o r  a  po l i cy  which can be 

g o t  around by a  d i f f e r e n t  form of words. 

We recognize ,  t oo ,  t h a t  c o u r t s  f r e q u e n t l y  d i s l i k e  

t h e  consequences of Saunders v .  Vau t i e r  and may go t o  

cons ide rab le  l e n g t h s  t o  avoid them by cons t ru ing  t h e  

d i s p o s i t i o n  i n  a  way t h a t  w i l l  l e ave  it o u t s i d e  t h e  r u l e .  

R e  Burns (19611, 25 D.L.R.  (2d) 4 2 7  (A l t a .  App. Div.) i s  

perhaps an example, and F a s t  v .  Van V l i e t  (1965) ,  51 W . W . R  - 
65 (Man. C . A . )  i s  another .  

To l e a v e  t h e  r u l e  a s  it i s  i s  t o  accep t  t h e  choice  

t h a t  t h e  b e n e f i c i a r y ' s  wishes p r e v a i l  over t h e  t e s t a t o r ' s .  

A complete r e p e a l  would r e v e r s e  t h e  p o s i t i o n .  I n  l a r g e  

measure t h i s  i s  what t h e  American m a t e r i a l  purpose d o c t r i n e  

does .  However we do n o t  t h i n k  t h a t  s t a t u t o r y  p rov i s ions  

embodying t h a t  d o c t r i n e  would be  w i s e  i f  f o r  no o t h e r  

reason  than  t h a t  it i s  o f t e n  hard t o  determine whether t h e r e  

i s  a  m a t e r i a l  purpose.  

W e  t h i n k  t h a t  t h e  b e s t  course  i s  t o  r e p l a c e  Saunders v.  

Vau t i e r  t o  t h e  e x t e n t  of g iv ing  t o  t h e  c o u r t  power t o  dec ide  

whether t o  permi t  t e rmina t ion  o r  v a r i a t i o n  of t h e  t r u s t .  

This  w i l l  pe rmi t  t h e  c o u r t  t o  t ake  cognizance of t h e  donor ' s  

in tenk,  which i s  ignored when Saunders v .  Vau t i e r  a p p l i e s ,  

and a l s o  t h e  i n t e r e s t  of t h e  donee. We b e l i e v e  t h e  d o n o r ' s  

wishes should be recognized.  But he may n o t  f o r e s e e  t h e  

c i rcumstances  which occur  and h i s  t r u e  i n t e n t i o n  may be 

de fea t ed  by t h e  es tab l i shment  of a  r u l e  on t h e  l i n e s  of t h e  

m a t e r i a l  purpose d o c t r i n e .  A change i n  t h e  va lue  of money 

o r  t h e  s t a t e  of  t h e  b e n e f i c i a r y ' s  h e a l t h  may render  inade- 

q u a t e  a  p rov i s ion  f o r  p e r i o d i c  payments which was intended 
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t o  g i v e  adequate  suppor t .  A s p e n d t h r i f t  may become prudent .  

Thus under our  proposal  t h e  c o u r t  can cons ider  t h e  circum- 

s t a n c e s  which were unforeseen by t h e  t e s t a t o r .  

Moreover, t h e  c o u r t  w i l l  n o t  be faced w i t h  t h e  choice  

of g iv ing  e f f e c t  t o  Saunders v .  Vau t i e r  on t h e  one hand and 

on t h e  o t h e r  p u t t i n g  a  s t r a i n e d  c o n s t r u c t i o n  on t h e  i n s t r u -  

ment i n  o r d e r  t o  avoid it, a s  i s  sometimes t h e  c a s e  now 

The proposed enactment w i l l  be an  ex t ens ion  of and 

w i l l  i nco rpo ra t e  s .  37 of t h e  T rus t ee  Act ,  R.S.A. 1 9 7 0 ,  

c .  373 ( s e t  o u t  i n  App. A ) .  That  s e c t i o n  i s  based on 

England 's  V a r i a t i o n  of T r u s t s  Act ,  1958. I t  g i v e s  t h e  

c o u r t  a  d i s c r e t i o n a r y  power t o  approve on behalf  of  bene- 

f i c i a r i e s  who a r e  n o t  s u i  j u r i s  and a s c e r t a i n e d  any 

arrangement varying o r  revoking t h e  t r u s t .  " I n  t h e  

e x e r c i s e  of t h i s  a lmost  un l imi ted  j u r i s d i c t i o n  t h e  c o u r t  

i s  r equ i r ed  t o  have bu t  one c r i t e r i o n - - t h e  ' b e n e f i t '  of 

t h e  persons  on behalf  of whom s a n c t i o n  i s  g iven" (Waters, 

t h e  V a r i a t i o n  of T r u s t s ,  Cur ren t  Legal Problems, 1 9 6 0 ,  

p.  36, a t  4 8 ) .  

J u s t  a s  s .  37 permi t s  t h e  c o u r t  t o  vary  o r  revoke 

t r u s t s  i n  t h e  c a s e  of i n f a n t s  and o t h e r  persons t o  whom it 

a p p l i e s ,  our  proposed enactment w i l l  permit  t h e  c o u r t  t o  do 

t h e  same i n  a  Saunders v .  Vaut ie r  s i t u a t i o n .  The power of 

t h e  b e n e f i c i a r y  au toma t i ca l ly  t o  t e rmina t e  t h e  t r u s t  w i l l  

be  a t  an end,  bu t  t h e  c o u r t  w i l l  be a b l e  t o  t e rmina t e  o r  

vary  it. Thus t h e  b e n e f i c i a r y ' s  wishes w i l l  n o t  au tomat ica l ly  

be  met i n  d e f i a n c e  of t h e  t e s t a t o r ' s  d i r e c t i o n s ,  bu t  on t h e  

o t h e r  hand t h e  t e s t a t o r ' s  d i r e c t i o n s  may be modified by t h e  

c o u r t .  Th i s  provides  a  compromise between t h e  r u l e  i n  
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Saunders v.  Vau t i e r  and i t s  complete a b o l i t i o n .  The only 

c r i t e r i o n  w i l l  be t h a t  s o  f a r  a s  t h e  a d u l t  b e n e f i c i a r y  i s  

concerned, t h e  c o u r t  t h i n k s  t h e  v a r i a t i o n  o r  t e rmina t ion  

of t h e  t r u s t  t o  be j u s t i f i a b l e .  

THE PRINCIPAL KINDS OF DISPOSITION W I T H I N  
SAUNDERS V.  VAUTIER 

Before going i n t o  d e t a i l s  of our  recommendation, w e  

t h i n k  it h e l p f u l  t o  d e s c r i b e  t h e  main types  of d i s p o s i t i o n  

t o  which t h e  r u l e  a p p l i e s .  

1. Postponement t o  a  C e r t a i n  Age 

Saunders v .  Vaut ie r  i t s e l f  is an example. I t  i s  

commonplace f o r  t e s t a t o r s  t o  wish t o  de l ay  payment of t h e  

p r i n c i p a l  t o  a  b e n e f i c i a r y ,  p a r t i c u l a r l y  i f  he i s  young. 

Postponement i s  f r e q u e n t l y  t o  an age between 23 and 30. 

Canadian c a s e s  i n  which t h e  r u l e  has been app l i ed  t o  a  

d i s p o s i t i o n  of t h i s  kind a r e :  

R e  Townshend, [1941] 3  D.L .R .  609  (N .B . )  
Re Squ i r e  ( 1 9 6 2 )  , 34 D.L.R.  (2d) 481 (Ont.)  
Re Mal lory,  [I9511 O.W.N.  6 6 1  (Ont.) 

The invoca t ion  of Saunders v.  Vaut ie r  w i l l  of course  

f a i l  i f  t h e  c o u r t  f i n d s  t h e  g i f t  t o  be con t ingen t  a s  it d i d  

i n  t h e  fo l lowing  cases :  

R e  waines,  119471 1 W.W.R. 880 (Al ta .  App. Div.)  
F a s t a n  V l i e t  (1965) , 51 W.W.R.  65 (Man. C .A . )  
R e c C a l l u m ,  I19561 O.W.N.  321 
Re Down (1968) ,  68 D.L.R. (2d) 30 (Ont. C . A . )  
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Where t h e r e  i s  a  g i f t  over on t h e  b e n e f i c i a r y ' s  

d e a t h  be fo re  a t t a i n i n g  t h e  p re sc r ibed  age,  t h e  g i f t  i s  

sometimes construed a s  ves ted  bu t  d e f e a s i b l e .  I n  t h e s e  

c i rcumstances  Saunders v.  Vaut ie r  cannot apply.  The 

b e n e f i c i a r y  i s  e n t i t l e d  however t o  t h e  income from t h e  

t ime of v e s t i n g .  See 

Re Bar ton,  119411 S.C.R. 426 
Re Stedman, 119481 2 W.W.R. 687 (Al ta . )  

2 .  Postponement t o  a  Date 

The t e s t a t o r  may make an o u t r i g h t  g i f t  and then  l a t e r  

add a  p rov i s ion  f o r  payment o r  t r a n s f e r  of  t h e  s u b j e c t  ma t t e r  

t o  t h e  b e n e f i c i a r y  on January l s t ,  1975, o r  f i v e  y e a r s  a f t e r  

t h e  t e s t a t o r ' s  dea th .  The c o u r t  w i l l  have t o  dec ide  whether 

t h e  g i f t  i s  ves t ed  o r  con t ingent  by a p p l i c a t i o n  of t h e  r u l e s  

l a i d  down i n  Browne v .  Moody, 119361 A.C.  635. I f  t h e  g i f t  

i s  he ld  t o  be ves ted  t h e  r u l e  i n  Saunders v .  Vau t i e r  w i l l  

app ly ,  b u t  a  g i f t  over  should t h e  b e n e f i c i a r y  d i e  be fo re  

t h e  p re sc r ibed  d a t e  has t h e  e f f e c t  of excluding t h e  r u l e .  

Re Boudreau (1965) , 47  D.L.R. (2d) 584 ( N . B .  App. Div.) 
- g i f t  over 

Re Winn (1968) ,  6 6  D .L .R .  (2d) 182 (Sask.)  - con t ingen t  

3 .  In s t a lmen t  G i f t s  

I n  t h e  t y p i c a l  c a s e  t h e  t e s t a t o r  makes an o u t r i g h t  g i f t  

and then d i r e c t s  t h e  executor  t o  pay t h e  b e n e f i c i a r y  i n  

i n s t a lmen t s  of $200 a  month u n t i l  t h e  g i f t  i s  exhausted.  

I n  t h e  fo l lowing  cases  t h e  c o u r t  app l ied  Saunders v .  Vau t i e r :  
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Montreal  T r u s t  Co. v.  Krisman, 119601 S.C.R. 659 
R e  P r i c e  ( 1 9 6 6 ) ,  55 W.W.R. 26 (Sask.)  
Re Dawson, 119411  1 W.W.R. 177 ( A l t a . )  
Re Burger,  119491  1 W . W . R .  280  ( A l t a . )  

The l a s t  two cases  a r e  i n  t h e  A lbe r t a  T r i a l  Div is ion .  

I n  Dawson t h e  t e s t a t r i x  l e f t  one-quar ter  of t h e  r e s i d u e  t o  

her  son John,  t o  be paid  t o  him a t  $60 a  month, any balance 

on h i s  d e a t h  t o  go t o  h i s  e s t a t e .  I n  Burger t h e  t e s t a t o r  

l e f t  one - th i rd  of h i s  n e t  e s t a t e  t o  h i s  w i f e ,  t o  be paid  

t o  her  a t  t h e  r a t e  of $200 a  month. The t e s t a t o r  could 

of course  have avoided Saunders v .  Vaut ie r  by providing 

f o r  a  g i f t  over should t h e  b e n e f i c i a r y  d i e  be fo re  t h e  whole 

of h i s  s h a r e  has  been paid  o u t  t o  him ( e . g . ,  Montreal T r u s t  

Co. v .  K le in ,  [19711 4 W . W . R .  6 4 4  sub nom Re Schumacher 20 - -- 
D.L.R. (3d) 487 (Man. C . A . ) )  . I n  one c a s e ,  Re Eves (1965) ,  

50 D.L.R.  (2d) 88 ( S a s k . ) ,  t h e  c o u r t  cons t rued  t h e  g i f t  a s  

an annui ty  r a t h e r  than  a  g i f t  of t h e  c a p i t a l ,  s o  Saunders v.  

Vaut ie r  d i d  no t  apply.  

4 .  D i sc re t iona ry  T r u s t s  and Powers 

Sometimes a  w i l l  g i v e s  t o  t h e  t r u s t e e s  t h e  power of 

d i s c r e t i o n  t o  pay sums o u t  of a  s p e c i f i e d  fund t o  a  bene- 

f i c i a r y  o r  c l a s s  of  b e n e f i c i a r i e s .  I f  t h e  d i s c r e t i o n  permi t s  

t r u s t e e s  t o  pay no th ing ,  then  t h e  b e n e f i c i a r i e s  cannot  invoke 

Saunders v .  Vau t i e r ;  bu t  i f  t h e  t r u s t e e s  must d i s t r i b u t e  

t h e  whole fund among s p e c i f i c  b e n e f i c i a r i e s  o r  a  c l a s s  of 

b e n e f i c i a r i e s  then  t h e  r u l e  w i l l  apply .  Cases i n  which 

b e n e f i c i a r i e s  of  a  d i s c r e t i o n a r y  t r u s t  have succeeded i n  

acqu i r ing  t h e  c a p i t a l  under Saunders v .  Vaut ie r  a r e :  

Re ~ a m i l t o n  (19131, 27  O .L .R .  445 
Re Mckeon (1913) ,  25 O.W.R.  1 4 6  
Re Johnston (1965) ,  48 D.L.R. (2d) 573 ( B . C .  ) 
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5. C h a r i t i e s  

I n  t h e  l ead ing  case  of Wharton v .  Masterman, 118951 

A.C.  186 t h e  t e s t a t o r  d i r e c t e d  c e r t a i n  a n n u i t i e s  t o  be 

pa id ,  t h e  s u r p l u s  income t o  be  i nves t ed  and a f t e r  t h e  

decease  of t h e  l a s t  su rv iv ing  a n n u i t a n t  t h e  t r u s t e e s  were 

t o  hold t h e  c a p i t a l  and accumulations i n  t r u s t  f o r  f i v e  

c h a r i t a b l e  i n s t i t u t i o n s .  I t  is important  t o  n o t e  t h a t  

i f  t h e  income were n o t  s u f f i c i e n t  i n  any year  t o  pay t h e  

whole of t h e  a n n u i t i e s ,  they should aba t e .  I n  o t h e r  words 

they were n o t  charged on t h e  c a p i t a l .  The House of Lords 

he ld  t h a t  t h e  c h a r i t i e s  were e n t i t l e d  t o  s t o p  t h e  accumu- 

l a t i o n  and have immediate payment of t h e  fund though some 

of t h e  a n n u i t a n t s  were s t i l l  a l i v e .  The c h a r i t i e s  were 

prepared t o  s ecu re  t h e  a n n u i t i e s  

I n  t h e  l a t e r  c a s e  of Berry v .  Geen, [I9381 A . C .  575 - 
t h e  House of Lords d i s t i n g u i s h e d  Wharton on t h e  ground t h a t  

i n  Berry t h e  annui ty  was charged on c a p i t a l .  The c h a r i t y  

could no t  ask  f o r  t h e  c a p i t a l  under Saunders v .  Vau t i e r  

and a t  t h e  e x p i r a t i o n  of 2 1  y e a r s  from t h e  t e s t a t o r ' s  

d e a t h  t h e  Accumulations Act forbade f u r t h e r  accumulations.  

A s  a  r e s u l t  t h e  " r e l ea sed"  income went t o  t h e  nex t  of k in .  

I n  Re Burns (1961) , 25 D . L . R .  (2d) 427 t h e  A lbe r t a  

Appe l l a t e  D iv i s ion  app l i ed  Berry v .  Geen. - However i n  Re - 
Burns, n o t  a l l  of t h e  r e l e a s e d  income w e n t  t o  t h e  nex t  of 

k in .  The w i l l  had given p a r t  of t h e  c a p i t a l  and accumu- 

l a t i o n s  t o  i n d i v i d u a l s  and p a r t  t o  s p e c i f i c  c h a r i t i e s .  A 

p o r t i o n  of t h e  r e l e a s e d  income came from t h e  c a p i t a l  belonging 

t o  t h e  c h a r i t i e s .  The c o u r t  found t h a t  t h e  g i f t  t o  t h e  

c h a r i t i e s  showed a  g e n e r a l  c h a r i t a b l e  i n t e n t  so  t h a t  t h e  
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income r e l e a s e d  from t h e  c a p i t a l  should go t o  a  c h a r i t a b l e  

purpose under t h e  2 - p r e s  d o c t r i n e .  The c o u r t  d i r e c t e d  

t h a t  a  scheme be submitted f o r  approval  by t h e  c o u r t .  

I n  R e  B i r t w i s t l e ,  119351 4 D.L.R. 137 (Ont.) t h e  c o u r t  

r e fused  t o  approve an agreement between t h e  t r u s t e e  and t h e  

Town of Colne i n  England, t h e  b e n e f i c i a r y  of t h e  c a p i t a l ,  

f o r  payment immediately of t h e  c a p i t a l  t o  it. The s e t t l o r  

had d i r e c t e d  t h a t  t h e r e  should be an accumulation f o r  21 

y e a r s ,  and t h a t  c a p i t a l  and accumulations should then  go t o  

t h e  Town, t o  be used f o r  t h e  b e n e f i t  of t h e  poor of t h e  Town. 

Although t h e  Town had a  s t rong  case  under Saunders v .  V a u t i e r ,  

t h e  c o u r t  doubted t h a t  t h e  r u l e  app l i ed .  Even i f  t h e  g i f t  

was v e s t e d ,  t h e  r e a l  b e n e f i c i a r y  w a s  n o t  t h e  Town, bu t  t h e  

poor.  Th i s  was a  main reason  f o r  t h e  c o u r t ' s  r e f u s a l  t o  

approve thk agreement. 

6 .  The Rule i n  Barford v .  S t r e e t  (1809) ,  1 6  Vesey Jr.  135 

Where a  t e s t a t o r  g i v e s  t o  t h e  b e n e f i c i a r y  a  l i f e  

i n t e r e s t  t o g e t h e r  wi th  a  power t o  appoin t  by deed o r  w i l l ,  

o r  by deed a lone ,  t h e  b e n e f i c i a r y  can appoin t  t o  h imse l f .  

The l ead ing  Canadian c a s e  i s  R e  Mewburn, 119391 S.C.R. 7 5 .  

The t e s t a t o r  l e f t  one-half of t h e  r e s i d u e  t o  a  daughter  

H f o r  l i f e  "and upon her  d e a t h  s a i d  s h a r e  s h a l l  go and be 

disposed of a s  she  may by deed o r  w i l l  appo in t " ,  w i th  a  

g i f t  over on d e f a u l t  of appointment. On t h e  t e s t a t o r ' s  

d e a t h  H reques ted  a  t r a n s f e r  of t h e  corpus .  I n  t h e  

Appe l l a t e  D iv i s ion ,  Harvey C . J .  f o r  t h e  ma jo r i t y  thought 

t h a t  t h i s  would d e f e a t  t h e  t e s t a t o r ' s  i n t e n t i o n  and t h a t  

no r u l e  of law r equ i r ed  t h e  c o u r t  t o  hold  i n  H ' s  favour .  

Her appeal  was s u c c e s s f u l .  The Supreme Court  he ld  t h a t  " she  
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i s  a b l e  t o  e x e r c i s e  t h e  power and d i s r e g a r d  t h e  t e s t a t o r ' s  

wishes.  " 

Cases applying Re Mewburn a r e :  

Re Jones ,  I19491  3  D.L.R. 6 0 4  (Man. C . A . )  
R e  Southam, 119553 1 D.L .R .  438 (Ont.) 

Where t h e  power i s  e x e r c i s a b l e  by w i l l  a l one ,  t h e  

gene ra l  r u l e  i s  t h a t  t h e  donee of t h e  power cannot appoin t  

t o  h imse l f ,  bu t  even i n  t h a t  c a s e  he may be a b l e  s o  t o  do i f  

t h e  g i f t  over on d e f a u l t  of appointment i s  t o  h i s  e s t a t e .  

Middleton J .  so  he ld  i n  R e  Hooper (1914) , 7 O.W.N.  104 and 

i n  R e  Campbell (1919) , 1 7  0.W . N .  23 .  

However both  i n  Re Mewburn and Berwick v .  Canada T r u s t  

Co., - 119481 S.C.R. 151, t h e  Supreme Court  a t  l e a s t  implied 

t h a t  where t h e  power i s  e x e r c i s a b l e  by w i l l  a l one ,  t h e  person 

having t h e  power may no t  appoin t  t o  h imse l f .  On t h e  o t h e r  

hand Re Johnston (1965),  48 D.L.R. (2d) 573 ( B . C . )  holds  

t h a t  t h e  donee of t h e  power can appoin t  t o  h e r s e l f  even 

though t h e  power i s  e x e r c i s a b l e  on ly  by w i l l  and apparen t ly  

where t h e r e  i s  no g i f t  t o  t h e  donee ' s  e s t a t e  on d e f a u l t  of 

appointment. 

Thus t h e  law i n  Canada i s  somewhat obscure  i n  t h e  c a s e  

of a  power e x e r c i s a b l e  by w i l l  a l one ,  though i f  Re Mewburn 

o p e r a t e s  t o  d e f e a t  t h e  t e s t a t o r ' s  i n t e n t i o n ,  then  - a f o r t i o r i  

does a  r u l i n g  t h a t  i n  t h e  c a s e  of a  power e x e r c i s a b l e  by 

w i l l  a l o n e  t h e  donee may demand t h e  corpus .  

There a r e  two o t h e r  s i t u a t i o n s  which l i t e r a l l y  may 

n o t  be a p p l i c a t i o n s  of Saunders v .  Vau t i e r  bu t  which a r e  

so close t h e r e t o  t h a t  they can proper ly  be  considered he re .  
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(1) The f i r s t  i s  t h e  commonplace example of a  l i f e  

i n t e r e s t  followed by a  ves t ed  remainder where both  l i f e  

t e n a n t  and remainderman a r e  s u i  j u r i s .  The l i f e  t e n a n t  

may a c q u i r e  t h e  i n t e r e s t  of t h e  remainderman o r  t h e  

remainderman may a c q u i r e  t h e  i n t e r e s t  of t h e  l i f e  t e n a n t .  

I n  e i t h e r  c a s e  a  s i n g l e  person now is  t h e  s o l e  and a b s o l u t e  

owner of t h e  proper ty  and can c a l l  on t h e  t r u s t e e  t o  convey 

it t o  him. The r e s u l t  i s  a  d i s p o s i t i o n  s u b s t a n t i a l l y  

d i f f e r e n t  from t h a t  provided i n  t h e  w i l l ,  and one t h a t  i n  

a l l  p r o b a b i l i t y  t h e  t e s t a t o r  would no t  have wanted. 

(2 )  A t e s t a t o r  may d i r e c t  h i s  t r u s t e e s  t o  i n v e s t  

a  s p e c i f i e d  sum i n  an annui ty  f o r  h i s  widow o r  daughter  

o r  someone e l s e .  I n  g e n e r a l  t h e  c o u r t s  have he ld  t h a t  t h e  

b e n e f i c i a r y ,  being s u i  j u r i s ,  can c a l l  f o r  t h e  c a p i t a l .  

The reason  g iven  i n  t h e  l ead ing  case  of Barnes v .  Rowley 

( 1 7 9 7 1 ,  30 E . R .  1 0 2 4 ,  i s  t h a t  even were t h e  t r u s t e e s  t o  buy 

t h e  annui ty  t h e  b e n e f i c i a r y  could s e l l  it and thus  o b t a i n  

t h e  c a p i t a l  s o  it would be f u t i l e  t o  r e f u s e  t h e  a p p l i c a t i o n .  

I n  R e  Boxa l l ,  119461 3  W . W . R .  413, t h e  t e s t a t o r  d i r e c t e d  

t h e  t r u s t e e s  t o  i n v e s t  t h e  r e s i d u e  i n  a  Dominion of Canada 

annui ty  f o r  h i s  daughter .  The Saskatchewan Court  of  Appeal 

r e fused  her  a p p l i c a t i o n  t h a t  t h e  t r u s t e e  pay t h e  c a p i t a l  

t o  h e r .  The payment of t h e  c a p i t a l  t o  t h e  daughter  would 

have de fea t ed  t h e  t e s t a t o r ' s  i n t e n t .  The s t a t u t e  providing 

f o r  t h e  annui ty  rendered i n a l i e n a b l e  t h e  b e n e f i t s  under t h e  

annui ty  c o n t r a c t ,  so  t h e  argument t h a t  r e f u s a l  of  t h e  

b e n e f i c i a r y ' s  a p p l i c a t i o n  would be f u t i l e ,  was n o t  a v a i l a b l e  

t o  t h e  daughter .  This  c a s e  produced a  deba te  between t h e  

l a t e  P ro fe s so r  E .  Whitmore who approved t h e  d e c i s i o n  and 

D .  M .  Gordon, Q . C . ,  who disapproved.  The l a t t e r  thought  

t h a t  Saunders v. Vaut ie r  a p p l i e s  (24 Can. Bar Rev. 818; 

25 Can. Bar Rev. 1 1 7 ,  121) . 
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It i s  r e l e v a n t  t o  ask:  i s  each of t h e  l a s t  two 

c a s e s ,  t h a t  of merger of  succes s ive  i n t e r e s t s  and t h a t  of 

t h e  d i r e c t i o n  t o  t r u s t e e s  t o  buy an annui ty ,  w i t h i n  t h e  

recommendations t h a t  fol low? We t h i n k  they a r e  both  w i th in  

our  b a s i c  recommendation, which is  #l. 

To conclude t h i s  P a r t ,  we r e p e a t  t h e  c r i t i c i s m  we 

made i n  P a r t  11. Each of t h e  d i s p o s i t i o n s  we have desc r ibed ,  

and t o  which t h e  r u l e  a p p l i e s ,  i s  a  sound arrangement t o  

p rov ide  f o r  t h e  family  of t h e  t e s t a t o r  o r  s e t t l o r .  Yet 

each can be t o t a l l y  f r u s t r a t e d  by a  sane e ighteen-year  o l d  

who l e a r n s  of t h e  t e c h n i c a l  r u l e  c a l l e d  Saunders v .  Vau t i e r .  

Moreover, t h e  ques t ion  a r i s e s  whether t h e  d u t i f u l  t r u s t e e  i s  

bound t o  t e l l  him about it. The t r u s t e e  should n o t  be pu t  

i n  t h a t  p o s i t i o n .  

We have a l r eady  mentioned t h e  d i s a s t r o u s  r e s u l t s ,  i n  

t e r m s  of t h e  t e s t a t o r ' s  i n t e n t ,  of omi t t i ng  a  g i f t  ove r ,  

and a l s o  t h e  f a c t  t h a t ,  i n  t h e  absence of a  g i f t  ove r ,  

d i f f i c u l t  ques t ions  of c o n s t r u c t i o n  a r i s e  a s  t o  whether 

t h e  g i f t  i s  ves ted  o r  con t ingen t .  (This i s  t h e  cons t ruc t iona l  

chess  game, a s  P ro fe s so r  Waters d e s c r i b e s  it, and i l l u s t r a t e d  

by c a s e s  l i k e  Re Waines and F a s t  v .  Van V l i e t . )  - 

DETAILS OF RECOMMENDATIONS 

We propose a  somewhat l eng thy  s e c t i o n  which incor -  

p o r a t e s  t h e  p r e s e n t  s .  37 and extends  i t s  a p p l i c a t i o n  t o  

t h e  r u l e  i n  Saunders v.  V a u t i e r .  
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The recommended enactment w i l l  have n ine  subsec t ions .  

We s h a l l  s e t  t h e  recommendations o u t  i n  o r d e r ,  w i th  an 

explana tory  comment preceding each.  They w i l l  be i n  

s t a t u t o r y  form though we r e a l i z e  t h e  l e g i s l a t i v e  draf tsman 

may change t h e  o rgan iza t ion  and wording. 

The b a s i c  recommendation i s  t h a t  t h e  v a r i a t i o n  o r  

t e rmina t ion  of a t r u s t  p r i o r  t o  t h e  per iod  of i t s  d u r a t i o n  

a s  s p e c i f i e d  by t h e  terms of t h e  t r u s t  s h a l l  r e q u i r e  t h e  

consen t  of t h e  cou r t .  This  p u t s  an end t o  t h e  r u l e  i n  

Saunders v .  Vau t i e r  b u t  i n s t e a d  of s topping  t h e r e  and thus  

c r e a t i n g  t h e  American r u l e ,  it goes on and g i v e s  t h e  c o u r t  

power t o  dec ide  between upholding t h e  donor ' s  wishes 

i n  t o t o ,  o r  c o n t r a r i w i s e  t h e  donee ' s  wishes i n  t o t o ,  o r  -- -- 
t o  approve a  d i s p o s i t i o n  between t h e s e  two extremes.  

I t  w i l l  be noted t h a t  t h e  fol lowing recommendation 

i s  p rospec t ive .  We considered whether it could proper ly  

be  made a p p l i c a b l e  t o  t r u s t s  e x i s t i n g  be fo re  t h e  new 

p rov i s ion  comes i n t o  f o r c e ,  and concluded n o t  t o  make it 

r e t r o a c t i v e .  

RECOMMENDATION # I  

( 1 )  S U B J E C T  TO ANY T R U S T  TERMS R E S E R V I N G  A 
POWER TO ANY PERSON OR P E R S O N S  T O  REVOKE 
OR I N  ANY WAY VARY THE T R U S T  OR T R U S T S ,  
NO T R U S T  A R I S I N G  A F T E R  THE COMING I N T O  
FORCE OF T H I S  S E C T I O N ,  WHATEVER THE NATURE 
OF THE PROPERTY I N V O L V E D ,  AND WHETHER 
A R I S I N G  BY W I L L ,  DEED, OR OTHER D I S P O S I T I O N ,  
S H A L L  BE V A R I E D  OR T E R M I N A T E D  BEFORE THE 
E X P I R A T I O N  OF THE P E R I O D  OF I T S  NATURAL 
DURATION A S  DETERMINED BY THE TERMS OF 
T H E  T R U S T ,  EXCEPT BY CONSENT OF THE COURT.  
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Our nex t  recommendation i s  designed t o  spec i fy  i n  

d e t a i l  t h e  d i f f e r e n t  types  of c a s e  t o  which t h e  p rov i s ion  

a p p l i e s .  We t h i n k  t h i s  h e l p f u l  a s  a  reminder of t h e  

main f a c t u a l  s i t u a t i o n s  t o  which Saunders v .  Vau t i e r  

a p p l i e s  and which have been d i scussed  above. The fol lowing 

subsec t ion  i s  intended t o  cover a l l  of them except  t h a t  

which i s  t h e  s u b j e c t  of t h e  r u l e  i n  Barford v .  S t r e e t .  

( 2 )  FOR T H E  PURPOSES OF T H I S  S E C T I O N ,  BUT 
NOT SO A S  T O  R E S T R I C T  THE G E N E R A L I T Y  
OF S U B S E C T I O N  ( 1 )  OF T H I S  S E C T I O N ,  
S U B S E C T I O N  (1) S H A L L  INCLUDE 

( a )  ANY I N T E R E S T  UNDER A  T R U S T  WHERE- 
UNDER THE T R A N S F E R  OR PAYMENT OF 
THE C A P I T A L  OR OF THE INCOME, 
I N C L U D I N G  R E N T S  AND P R O F I T S  

( i )  I S  POSTPONED TO T H E  A T T A I N -  
MENT BY THE B E N E F I C I A R Y  OR 
B E N E F I C I A R I E S  OF A  S T A T E D  
AGE OR S T A T E D  A G E S ;  OR 

( i i l  I S  POSTPONED TO THE OCCUR- 
RENCE OF A  S T A T E D  DATE OR 
T I M E  OR THE P A S S A G E  OF A  
S T A T E D  P E R I O D  OF T I M E ;  OR 

( i i i )  I S  TO BE MADE BY I N S T A L M E N T S ;  
OR 

( i v )  I S  S U B J E C T  TO A  D I S C R E T I O N  TO 
BE E X E R C I S E D  DURING ANY P E R I O D  
BY EXECUTORS AND T R U S T E E S ,  OR 
BY T R U S T E E S ,  A S  TO THE PERSON 
OR P E R S O N S  WHO MAY BE P A I D  OR 
R E C E I V E  THE C A P I T A L  OR INCOME, 
I N C L U D I N G  R E N T S  AND P R O F I T S ,  OR 
A S  TO THE T I M E  OR T I M E S  AT WHICH 
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OR THE MANNER I N  WHICH PAYMENTS 
OR TRANSFERS OF C A P I T A L  OR INCOME 
MAY BE MADE, AND 

( b )  V A R I A T I O N  OR TERMINATION OF THE TRUST OR 
T R U S T S  

( i 1  BY MERGER, HOWEVER OCCURRING; 

(ii) BY CONSENT OF A L L  THE B E N E F I -  
C I A R I E S ;  

( i i i )  BY RENUNCIATION OF H I S  I N T E R E S T  
BY ANY BENEFICIARY SO A S  TO CAUSE 
AN ACCELERATION OF REMAINDER OR 
REVERSIONARY I N T E R E S T S .  

Prov i s ion  must be made t o  g i v e  t h e  c o u r t  j u r i s d i c t i o n  

t o  consen t  t o  an arrangement t o  vary  o r  revoke a  t r u s t  and 

t h e  fol lowing p rov i s ion  g i v e s  t h a t  j u r i s d i c t i o n .  

RECOMMENDATION # 3  

( 3 1  THE COURT SHALL G I V E  I T S  CONSENT, WHERE 
I T  S E E S  F I T  SO TO D O ,  BY WAY OF AN ORDER 
APPROVING ANY ARRANGEMENT BY WHOMSOEVER 
PROPOSED VARYING OR REVOKING THE WHOLE 
OR ANY PART OF THE TRUST OR T R U S T S ,  
R E S E T T L I N G  ANY I N T E R E S T  UNDER A  T R U S T ,  
OR ENLARGING THE POWERS OF THE TRUSTEES 
OF MANAGING OR ADMINISTERING ANY OF THE 
PROPERTY SUBJECT TO THE T R U S T S .  

(4) and (51 

Where a p p l i c a t i o n  i s  made t o  t h e  c o u r t  t o  approve an 

arrangement under t h e  new p rov i s ions ,  t h e r e  may be benef i -  

c i a r i e s  who a r e  n o t  a b l e  t o  consent  ( i n  o t h e r  words t h e  
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t ype  of b e n e f i c i a r y  descr ibed  i n  s .  3 7 ,  t h e  V a r i a t i o n  of 

T r u s t s  p r o v i s i o n ) .  With r e s p e c t  t o  t h e s e  b e n e f i c i a r i e s  

t h e  c o u r t  would cont inue  t o  have power t o  consen t  t o  any 

arrangement on t h e i r  b e h a l f .  Our proposal  would a l s o  

i nc lude  t h e  miss ing b e n e f i c i a r y .  With r e s p e c t  t o  c a p a c i t a t e d  

a d u l t s ,  who a r e  brought w i th in  our  p roposa ls  and who of 

course  a r e  a b l e  t o  consen t ,  t h e  ques t ion  a r i s e s  a s  t o  whether 

a l l  must consen t  t o  t h e  proposed arrangement. On balance 

w e  t h i n k  t h a t  unanimity should be r e q u i r e d ;  t h e  r u l e  i n  

Saunders v.  Vau t i e r  i t s e l f  a p p l i e s  on ly  where t h e r e  i s  

unanimity.  The fol lowing two subsec t ions  a r e  designed t o  

c a r r y  o u t  t h e  po l i cy  j u s t  de sc r ibed .  Recommendation # 4  

embodies s .  37 and recommendation # 5  covers  t h e  c a p a c i t a t e d  

a d u l t s .  

RECOMMENDATION # 4  

( 4 1  I N  APPROVING ANY ARRANGEMENT, THE COURT 
MAY CONSENT ON BEHALF OF 

la) ANY PERSON H A V I N G ,  D I R E C T L Y  OR 
I N D I R E C T L Y  AN I N T E R E S T ,  WHETHER 
V E S T E D  OR CONTINGENT UNDER THE 
T R U S T S  WHO BY REASON OF I N F A N C Y  
OR OTHER I N C A P A C I T Y  I S  I N C A P A B L E  
OF A S S E N T I N G ;  OR 

( b )  ANY P E R S O N ,  WHETHER A S C E R T A I N E D  
OR NOT,  WHO MAY BECOME E N T I T L E D ,  
D I R E C T L Y  OR I N D I R E C T L Y ,  TO AN 
I N T E R E S T  UNDER THE T R U S T S  A S  
B E I N G  A T  A  FUTURE DATE OR ON 
THE HAPPENING OF A  FUTURE EVENT 
A  PERSON OF ANY S P E C I F I E D  
D E S C R I P T I O N  OR A  MEMBER OF ANY 
S P E C I F I E D  C L A S S  OF P E R S O N S ;  OR 

( e l  ANY PERSON WHO I S  A  M I S S I N G  PERSON 
A S  DEFINED I N  THE P U B L I C  T R U S T E E  
A C T ,  OR WHO I S  UNBORN; OR 
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( d l  ANY PERSON I N  R E S P E C T  OF ANY 
I N T E R E S T  OF H I S  THAT MAY A R I S E  
BY REASON OF ANY D I S C R E T I O N A R Y  
POWER G I V E N  TO ANYONE ON THE 
F A I L U R E  OR DETERMINATION OF 
ANY E X I S T I N G  I N T E R E S T  THAT HAS 
NOT F A I L E D  OR DETERMINED.  

RECOMMENDATION # 5  

1 5 )  BEFORE AN ARRANGEMENT I S  SUBMITTED T O  
THE COURT FOR A P P R O V A L ,  I T  MUST HAVE 
THE CONSENT I N  W R I T I N G  OF A L L  OTHER 
P E R S O N S  WHO ARE B E N E F I C I A L L Y  I N T E R E S T E D  
UNDER T H E  T R U S T S ,  AND WHO ARE C A P A B L E  
OF A S S E N T I N G  T H E R E T O .  

I t  i s  a d v i s a b l e  t o  g i v e  guidance t o  t h e  c o u r t  a s  t o  

t h e  p r i n c i p l e  on which it should g r a n t  approval .  Sec t ion  

3 7 ( 2 )  i s  such a  p rov i s ion  i n  connect ion wi th  v a r i a t i o n  of 

t r u s t s .  The c r i t e r i o n  under t h a t  subsec t ion  i s  t h e  b e n e f i t  

accru ing  t o  t h e  i n f a n t  o r  unborn o r  unascer ta ined  person 

on whose behalf  t h e  c o u r t  v a r i e s  o r  revokes t h e  t r u s t .  The 

fol lowing recommendation, i n  i t s  f i r s t  l imb, p reserves  

t h a t  c r i t e r i o n .  The second limb i s  added t o  prov ide  a  

c r i t e r i o n  i n  t h e  c a s e  of t h e  c a p a c i t a t e d  a d u l t  b e n e f i c i a r y .  

I t  should n o t  be necessary f o r  him t o  show t h a t  t h e  arrange-  

ment i s  f o r  h i s  b e n e f i t ,  bu t  on t h e  o t h e r  hand t h e  c o u r t  

should n o t  be ob l iged  t o  approve t h e  arrangement i f  it i s  

p a t e n t l y  unwise o r  u n j u s t  o r  improvident o r  unreasonable  

from t h e  s t andpo in t  of t h e  a d u l t  bene f i c i a ry .  The second 

limb accord ing ly  provides  t h a t  t h e  arrangement must be of a 

" j u s t i f i a b l e  c h a r a c t e r "  i n  a d d i t i o n  t o  being f o r  t h e  b e n e f i t  

of t h e  i n f a n t  o r  unborn o r  unascer ta ined  b e n e f i c i a r i e s .  
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RECOMMENDATION # 6  

( 6 1  THE COURT S H A L L  NOT APPROVE AN ARRANGE- 
MENT U N L E S S  I T  I S  S A T I S F I E D  THAT THE 
C A R R Y I N G  OUT THEREOF A P P E A R S  TO BE FOR 
THE B E N E F I T  OF EACH PERSON ON BEHALF OF 
WHOM THE COURT MAY CONSENT UNDER 
S U B S E C T I O N  ( 4 1 ,  AND THAT I N  A L L  T H E  
CIRCUMSTANCES AT THE T I M E  OF THE A P P L I -  
C A T I O N  TO THE COURT THE ARRANGEMENT 
A P P E A R S  O T H E R W I S E  TO BE OF A  J U S T I F I A B L E  
CHARACTER.  

The purpose of t h e  nex t  p rov i s ion  i s  t o  make c l e a r  

t h a t  t h e  scheme a p p l i e s  t o  c h a r i t a b l e  g i f t s .  This  is of 

course  d e s i r a b l e  because t h e  r u l e  i n  Saunders v .  Vau t i e r  

a p p l i e s  t o  such g i f t s  a s  Wharton v .  Masterman shows. The 

fo l lowing  recommendation e n a c t s  t h a t  c h a r i t i e s  a r e  included 

i n  t h e  word " b e n e f i c i a r i e s "  . 

RECOMMENDATION # 7 

1 7 1  THE WORDS. ' B E N E F I C I A R Y  OR B E N E F I C I A R I E S ' .  
O R    PER SO^', A N D  ' P E R S O N S ' ,  I N  T H E - F O R E -  
GOING S U B S E C T I O N S  OF T H I S  S E C T I O N  S H A L L  
INCLUDE C H A R I T A B L E  PURPOSES AND C H A R I T A B L E  

The nex t  ma t t e r  i s  t h a t  of t h e  r u l e  i n  Barford v .  

S t r e e t  (1809) ,  1 6  Vesey Jr. 135 which has n o t  been covered 

i n  t h e  preceding recommendations. That  r u l e ,  it w i l l  be 

r e c a l l e d ,  d e a l s  w i th  a  power of appointment e x e r c i s a b l e  by 
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deed. T t  enab les  t h e  person wi th  t h e  power t o  appoin t  t o  

himself  even though t h e  ins t rument  c r e a t i n g  t h e  power s ays  

t h a t  t h e  proper ty  s h a l l  go " a f t e r  t h e  d e a t h  of t h e  donee 

of t h e  power, a s  he  may by deed appoin t . "  

This  was e s s e n t i a l l y  t h e  s i t u a t i o n  i n  Re Mewburn. 

T h e  t e s t a t o r  l e f t  income from a  sha re  of t h e  r e s i d u e  t o  

h i s  daughter  H w i t h  power t o  appoin t  t h e  corpus by deed 

a f t e r  her  dea th .  She reques ted  t h e  corpus .  The ques t ion  

pu t  t o  t h e  c o u r t  was whether H can e x e r c i s e  her  power of 

appointment by deed so  a s  t o  v e s t  i n  h e r s e l f  immediately 

h e r  s h a r e  of t h e  r e s i d u e  and so  a s  t o  e n t i t l e  her  t o  have 

t h e  same t r a n s f e r r e d  t o  her  immediately. The t r i a l  judge 

answered i n  t h e  nega t ive  saying "I have a  r a t h e r  f i x e d  

i d e a  t h a t  t h e  power g iven  t o  t h e  c o u r t  t o  cons t rue  a  w i l l  

does n o t  e n t i t l e  it t o  break t h e  w i l l ,  and t o  g r a n t  t h i s  

a p p l i c a t i o n  would, i n  my judgment, be doing t h i s  very 

thing' '  (119381 2 W.W.R.  152) . H appealed.  Harvey C . J .  

agreed wi th  t h e  t r i a l  judge. There i s  no r u l e  of law which 

r e q u i r e s  t h e  c o u r t  t o  do v i o l e n c e  t o  and d e f e a t  t h e  w i l l  

of t h e  t e s t a t o r  i n  something which i s  lawful  and i n  h i s  

op in ion  a  w i s e  t h i n g  t o  do.  Lunney J . A .  gave s i m i l a r  reasons .  

Frank Ford J . A .  d i s s e n t e d .  H i s  judgment examines Barford v .  

S t r e e t  and a  number of o t h e r  c a s e s ,  concluding t h a t  t h e r e  i s  

nothing i n  t h e  w i l l  i n c o n s i s t e n t  w i th  H being a b l e  t o  acqu i r e  

t h e  a b s o l u t e  i n t e r e s t  i n  t h e  corpus ([1938] 2 W . W . R .  4 3 3 ) .  

On H ' s  appeal  t h e  Supreme Court  unanimously reversed  

t h e  judqment below. The reasoning i s  s i m i l a r  t o  t h a t  i n  t h e  

d i s s e n t  of  Ford J.A. H " i s  a b l e  t o  e x e r c i s e  t h e  power and 

d i s r e g a r d  t h e  t e s t a t o r ' s  wishes".  
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S t r i c t l y  speaking t h e  r u l e  i n  Barford v .  S t r e e t  i s  

n o t  w i t h i n  Saunders v .  V a u t i e r .  I t  i s  "somewhat analogous" 

a s  Ford J . A .  s a i d  i n  Re Mewburn. Actua l ly  it goes f u r t h e r .  

Saunders v .  Vaut ie r  merely permi t s  t h e  b e n e f i c i a r y  t o  

o b t a i n  t h e  proper ty  sooner than  t h e  t e s t a t o r  in tended .  

Barford v.  S t r e e t  g i v e s  t o  t h e  donee of t h e  power t h e  

r i g h t  t o  acqu i r e  complete ownership i n  t h e  p rope r ty ,  

a l though t h e  donor merely gave t h e  donee a  l i f e  i n t e r e s t  

w i th  power t o  appoin t  t h e  proper ty  " a f t e r  h i s  dea th" .  

Technica l ly  t h e  power i s  a  "genera l  power" and t h u s  i s  

tantamount t o  ownership. 

A s  a l r eady  i n d i c a t e d ,  we t h i n k  t h a t  i n  many c a s e s  t h e  

r u l e  i n  Barford v .  S t r e e t  d e f e a t s  t h e  t e s t a t o r ' s  i n t e n t i o n .  

We have considered ( a )  whether t o  l eave  t h e  r u l e  a s  it i s ,  

o r  (b )  whether t o  pu t  gene ra l  powers of appointment w i t h i n  

our  recommendations above, o r  ( c )  whether t o  provide a  r u l e  

of  c o n s t r u c t i o n  which w i l l  f o r b i d  t h e  donee of t h e  power 

from appoin t ing  t o  himself u n l e s s  t h e  ins t rument  c r e a t i n g  

t h e  power shows an i n t e n t i o n  t h a t  he may appo in t  t o  h imse l f .  

We recommend t h e  l a s t  of t h e s e  a l t e r n a t i v e s .  

RECOMMENDATION # 8  

( 8 )  WHERE AN INSTRUMENT C R E A T E S  A  GENERAL POWER 
OF APPOINTMENT E X E R C I S A B L E  BY DEED, THEN THE 
DONEE OF THE POWER MAY NOT A P P O I N T  T O  H I M S E L F  
U N L E S S  THE INSTRUMENT SHOWS AN I N T E N T I O N  T H A T  
HE MAY SO A P P O I N T .  

This  p rov i s ion  does no t  n e c e s s a r i l y  belong wi th  t hose  

recommended above i n  connect ion wi th  Saunders v .  V a u t i e r .  We 

t h i n k  it should go both i n  t h e  W i l l s  Act and t h e  T rus t ee  Act. 
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I n  connect ion wi th  t h i s  recommendation we make two 

comments. F i r s t ,  it i s  conf ined t o  powers t o  appoin t  by 

deed. We t h i n k  t h e  b e t t e r  view i s  t h a t  Barford v .  S t r e e t  

does n o t  apply where t h e  power i s  t o  appoin t  by w i l l  a l one .  

W e  r e a l i z e  t h e r e  i s  some a u t h o r i t y  t o  t h e  c o n t r a r y  and it 

may be t h a t  - ex abundant i  c a u t e l a  t h e  recommendation should 

inc lude  a gene ra l  power e x e r c i s a b l e  by w i l l  a s  we l l  a s  by 

deed. 

The second comment has t o  do wi th  a  s p e c i a l  problem 

t h a t  has  sometimes a r i s e n  i n  connect ion wi th  an i n t e r  v ivos  

t r u s t  wherein t h e  s e t t l o r  i s  a  l i f e  t e n a n t  wi th  a  power of 

appointment. Sometimes he wishes t o  t e rmina t e  t h e  t r u s t .  

I f  t h e  ins t rument  con ta ins  a  g i f t  over  on d e f a u l t  of appoint-  

ment t o  t h i r d  p a r t i e s  he may n o t ,  bu t  he may i f  t h e  g i f t  a v e r  

i s  t o  h i s  nex t  of k i n ,  and according t o  R e  McCrossan ( 1 9 6 1 ) ,  

28 D . L . R .  (2d) 4 6 1  (B .C . )  he  may do so  i f  t h e r e  i s  no g i f t  

over .  Prima f a c i e  we t h i n k  t h i s  r e s u l t  proper  bu t  we do no t  

propose t o  d e a l  w i th  t h i s  problem i n  t h e  p r e s e n t  r e p o r t .  

Cases l i k e  Re McCrossan r e a l l y  d e a l  w i th  r e v o c a b i l i t y  of a 

t r u s t  and no t  wi th  an e f f o r t  by a  b e n e f i c i a r y  t o  d e f e a t  t h e  

i n t e n t i o n  of a  t e s t a t o r  o r  s e t t l o r ,  which i s  t h e  s i t u a t i o n  

i n  Saunders v .  V a u t i e r .  

There remains a  c o l l a t e r a l  p o i n t .  The v a r i a t i o n  of 

t r u s t s  l e g i s l a t i o n  and a l s o  our  recommendations i n  connect ion 

wi th  Saunders v .  Vaut ie r  d e a l  only  wi th  t r u s t s  and do n o t  

extend t o  a  d i s p o s i t i o n  which does n o t  c r e a t e  a  t r u s t .  

There may be c a s e s  where it i s  d e s i r a b l e  t o  extend t h e  

l e g i s l a t i o n  t o  t h i s  l a t t e r  s i t u a t i o n .  Re Davies (19681, 
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6 6  D . L . R .  (2d) 4 1 2  (Ont.) i s  an example. A w i l l  gave 

$10,000 t o  each of fou r  c h i l d r e n  of a  deceased nephew of 

t h e  t e s t a t o r  and then  bequeathed t h e  r e s i d u e  t o  them sha re  

and s h a r e  a l i k e .  Seven y e a r s  a f t e r  t h e  t e s t a t o r ' s  dea th  

one of t h e  c h i l d r e n  had a t t a i n e d  her  ma jo r i t y  whi le  t h e  

o t h e r s  were s t i l l  i n f a n t s .  The a d m i n i s t r a t o r  wi th  w i l l  

annexed had s u c c e s s f u l l y  managed t h e  e s t a t e  and a l l  t h e  

b e n e f i c i a r i e s  wanted t h e  a d m i n i s t r a t i o n  t o  cont inue  u n t i l  

a l l  had a t t a i n e d  ma jo r i t y .  A s e c t i o n  i n  t h e  T rus t ee  Act 

provided t h a t  on t h e  pass ing  of f i n a l  accounts ,  t h e  s h a r e  

of an i n f a n t  should be paid  i n t o  c o u r t .  The b e n e f i c i a r i e s  

a p p l i e d  under t h e  v a r i a t i o n  of t r u s t s  s e c t i o n  f o r  approval  

of  an arrangement whereby t h e  a d m i n i s t r a t o r  would cont inue  

t o  adminis te r  t h e  e s t a t e  w i th  widened powers of investment .  

The c o u r t  d ismissed t h e  a p p l i c a t i o n  because t h e  v a r i a t i o n  

of t r u s t s  s e c t i o n  a p p l i e s  on ly  where t h e r e  i s  a l r eady  an 

e x i s t i n g  t r u s t .  "The c o u r t  cannot c r e a t e  a  t r u s t  where none 

e x i s t e d  before . "  I n  a  ca se  of t h i s  kind we t h i n k  it proper 

t o  make a p p l i c a b l e  t h e  p rov i s ions  recommended above. 

RECOMMENDATION # 9  

( 9 )  WHERE A W I L L  OR OTHER TESTAMENTARY 
INSTRUMENT C O N T A I N S  NO T R U S T ,  BUT 
THE COURT I S  S A T I S F I E D  T H A T ,  HAVING 
REGARD TO THE CIRCUMSTANCES AND THE 
TERMS OF T H E  G I F T  OR D E V I S E ,  I T  WOULD 
BE FOR THE B E W E F I T  OF AN I N F A N T  OR 
OTHER I N C A P A C I T A T E D  B E N E F I C I A R Y  THAT 
THE COURT APPROVE AN ARRANGEMENT 
WHEREBY T H E  PROPERTY OR I N T E R E S T  
TAKEN BY THAT B E N E F I C I A R Y  UNDER 
T H E  W I L L  OR TESTAMENTARY INSTRUMENT 
I S  HELD ON T R U S T S  DURING THE P E R I O D  
OF I N C A P A C I T Y ,  THE COURT S H A L L  HAVE 
J U R I S D I C T I O N  A S  UNDER T H I S  S E C T I O N  
T O  APPROVE SUCH AN ARRANGEMENT. 
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APPENDIX A 

THE TRUSTEE ACT 

V a r i a t i o n  of T r u s t s  

3 7 .  (1) Where p rope r ty ,  r e a l  o r  pe r sona l ,  i s  
he ld  on t r u s t s  a r i s i n g  b e f o r e  o r  a f t e r  
t h e  coming i n t o  f o r c e  of t h i s  s e c t i o n  
under any w i l l ,  s e t t l e m e n t  o r  o t h e r  
d i s p o s i t i o n ,  t h e  Supreme Court  may, 
i f  it t h i n k s  f i t ,  by o rde r  approve on 
behalf  o f ,  

( a )  any person having,  d i r e c t l y  o r  
i n d i r e c t l y ,  an  i n t e r e s t ,  whether 
ves t ed  o r  con t ingen t ,  under t h e  
t r u s t s  who by reason  of infancy 
o r  o t h e r  i ncapac i ty  i s  incapable  
of a s s e n t i n g ,  o r  

(b)  any person,  whether a s c e r t a i n e d  o r  
no t ,  who may become e n t i t l e d ,  
d i r e c t l y  o r  i n d i r e c t l y ,  t o  an 
i n t e r e s t  under t h e  t r u s t s  a s  being 
a t  a  f u t u r e  d a t e  o r  on t h e  happening 
of a  f u t u r e  event  a  person of any 
s p e c i f i e d  d e s c r i p t i o n  o r  a  member 
of any s p e c i f i e d  c l a s s  of  persons ,  
o r  

(c)  any person unborn, o r  

(d )  any person i n  r e s p e c t  of any i n t e r e s t  
of h i s  t h a t  may a r i s e  by reason  of 
any d i s c r e t i o n a r y  power given t o  
anyone on t h e  f a i l u r e  o r  determi-  
n a t i o n  of any e x i s t i n g  i n t e r e s t  
t h a t  has n o t  f a i l e d  o r  determined,  

any arrangement, by whomsoever proposed and 
whether o r  n o t  t h e r e  i s  any o t h e r  person 
b e n e f i c i a l l y  i n t e r e s t e d  who i s  capable  of 
a s sen t ing  t h e r e t o ,  varying o r  revoking a l l  
o r  any of t h e  t r u s t s  o r  en l a rg ing  t h e  powers 
of t h e  t r u s t e e s  of  managing o r  admin i s t e r ing  
any of t h e  p rope r ty  s u b j e c t  t o  t h e  t r u s t s .  

( 2 )  The c o u r t  s h a l l  n o t  approve an arrangement 
on behalf  of any person coming wi th in  
subsec t ion  ( I ) ,  c l a u s e  ( a ) ,  (b) o r  ( c )  
un le s s  the  carrying o u t  t he reo f  appears 
t o  be f o r  t h e  b e n e f i t  of t h a t  person.  
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A P P E N D I X  B 

RECOMMENDATIONS 

(1) Sub jec t  t o  any t r u s t  terms r e s e r v i n g  a  power 
t o  any person o r  persons  t o  revoke o r  i n  any 

way vary t h e  t r u s t  o r  t r u s t s ,  no t r u s t  a r i s i n g  

a f t e r  t h e  coming i n t o  f o r c e  of t h i s  s e c t i o n ,  

whatever t h e  n a t u r e  of t h e  proper ty  involved,  

and whether a r i s i n g  by w i l l ,  deed,  o r  o t h e r  

d i s p o s i t i o n ,  s h a l l  be va r i ed  o r  terminated be fo re  

t h e  e x p i r a t i o n  of t h e  per iod  of i t s  n a t u r a l  

d u r a t i o n  a s  determined by t h e  terms of t h e  

t r u s t ,  except  by consen t  of t h e  c o u r t .  

12 For t h e  purposes of t h i s  s e c t i o n ,  b u t  n o t  s o  

a s  t o  r e s t r i c t  t h e  g e n e r a l i t y  of subsec t ion  (1) 

of t h i s  s e c t i o n ,  subsec t ion  (1) s h a l l  i nc lude  

( a )  any i n t e r e s t  under a  t r u s t  whereunder t h e  

t r a n s f e r  o r  payment of t h e  c a p i t a l  o r  of 

t h e  income, inc lud ing  r e n t s  and p r o f i t s  

(i) is  postponed t o  t h e  a t ta inment  

by t h e  b e n e f i c i a r y  o r  b e n e f i c i a r i e s  

of a  s t a t e d  age o r  s t a t e d  ages ;  o r  

(ii) i s  postponed t o  t h e  occurrence of 

a  s t a t e d  d a t e  o r  t ime o r  t h e  passage 

of a  s t a t e d  per iod  of t ime; o r  

(iii) i s  t o  be made by in s t a lmen t s ;  o r  
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( i v )  i s  s u b j e c t  t o  a  d i s c r e t i o n  t o  be 

exe rc i sed  du r ing  any per iod  by 

executors  and t r u s t e e s ,  o r  by 

t r u s t e e s ,  a s  t o  t h e  person o r  

persons  who may be paid  o r  r e c e i v e  

t h e  c a p i t a l  o r  income, inc lud ing  

r e n t s  and p r o f i t s ,  o r  a s  t o  t h e  

t ime o r  t imes a t  which o r  t h e  

manner i n  which payments o r  t r a n s f e r s  

of c a p i t a l  o r  income may be made, and 

(b) v a r i a t i o n  o r  t e rmina t ion  of t h e  t r u s t  o r  

t r u s t s  

(i) by merger, however occur r ing ;  

( i i )  by consen t  of  a l l  t h e  b e n e f i c i a r i e s ;  

( i i i )  by r enunc ia t ion  of h i s  i n t e r e s t  by 

any b e n e f i c i a r y  so  a s  t o  cause  an 

a c c e l e r a t i o n  of remainder o r  

r eve r s iona ry  i n t e r e s t s .  

( 3 )  The c o u r t  s h a l l  g i v e  i t s  consen t ,  where it s e e s  

f i t  s o  t o  do,  by way of an  o r d e r  approving any 

arrangement by whomsoever proposed vary ing  o r  

revoking t h e  whole o r  any p a r t  of t h e  t r u s t  o r  

t r u s t s ,  r e s e t t l i n g  any i n t e r e s t  under a  t r u s t ,  

o r  en l a rg ing  t h e  powers of t h e  t r u s t e e s  of 

managing o r  adminis te r ing  any of t h e  p rope r ty  

s u b j e c t  t o  t h e  t r u s t s .  

19
72

 C
an

LI
ID

oc
s 

3



( 4 )  I n  approving any arrangement, t h e  c o u r t  may 

consen t  on behalf  of  

( a )  any person having,  d i r e c t l y  o r  i n d i r e c t l y  

an i n t e r e s t ,  whether ves t ed  o r  con t ingent  

under t h e  t r u s t s  who by reason  of infancy 

o r  o t h e r  i ncapac i ty  i s  incapable  of 

a s sen t ing ;  o r  

(b )  any person ,  whether a s c e r t a i n e d  o r  n o t ,  who 

may become e n t i t l e d ,  d i r e c t l y  o r  i n d i r e c t l y ,  

t o  an i n t e r e s t  under t h e  t r u s t s  a s  being a t  

a  f u t u r e  d a t e  o r  on t h e  happening of a  f u t u r e  

even t  a  person of any s p e c i f i e d  d e s c r i p t i o n  

o r  a  member o f  any s p e c i f i e d  c l a s s  of persons ;  

o r  

( c )  any person who i s  a  miss ing person a s  def ined 

i n  t h e  Pub l i c  T rus t ee  Act ,  o r  who i s  unborn; 

o r  

(d)  any person i n  r e s p e c t  of any i n t e r e s t  of  h i s  

t h a t  may a r i s e  by reason  of any d i s c r e t i o n a r y  

power given t o  anyone on t h e  f a i l u r e  o r  

de te rmina t ion  of any e x i s t i n g  i n t e r e s t  t h a t  

has n o t  f a i l e d  o r  determined.  

( 5 )  Before an arrangement is submitted t o  t h e  c o u r t  

f o r  approva l ,  it must have t h e  consen t  i n  w r i t i n g  

of a l l  o t h e r  persons  who a r e  b e n e f i c i a l l y  i n t e r e s t e d  

under t h e  t r u s t s ,  and who a r e  capable  of a s sen t ing  

t h e r e t o .  
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( 6 )  The c o u r t  s h a l l  n o t  approve an  arrangement 
u n l e s s  it i s  s a t i s f i e d  t h a t  t h e  c a r r y i n g  o u t  

thereof  appears  t o  be f o r  t h e  b e n e f i t  of each 

person on behalf  of  whom t h e  c o u r t  may consen t  

under subsec t ion  ( 4 1 ,  and t h a t  i n  a l l  t h e  

c i rcumstances  a t  t h e  t ime of t h e  a p p l i c a t i o n  

t o  t h e  c o u r t  t h e  arrangement appears  o therwise  

t o  be of a  j u s t i f i a b l e  c h a r a c t e r .  

( 7 )  The words, ' b e n e f i c i a r y  o r  b e n e f i c i a r i e s ' ,  o r  

' p e r s o n ' ,  and ' p e r s o n s ' ,  i n  t h e  foregoing 

subsec t ions  of t h i s  s e c t i o n  s h a l l  i nc lude  

c h a r i t a b l e  purposes and c h a r i t a b l e  i n s t i t u t i o n s .  

( 8 )  Where an ins t rument  c r e a t e s  a  g e n e r a l  power of 

appointment e x e r c i s a b l e  by deed,  then t h e  donee 

of t h e  power may n o t  appoin t  t o  himself u n l e s s  

t h e  ins t rument  shows an i n t e n t i o n  t h a t  he may s o  

appo in t .  

( 9 1  Where a  w i l l  o r  o t h e r  t es tamentary  ins t rument  

con ta ins  no t r u s t ,  bu t  t h e  c o u r t  is  s a t i s f i e d  

t h a t ,  having regard  t o  t h e  c i rcumstances  and t h e  

terms of t h e  g i f t  o r  d e v i s e ,  it would be f o r  

t h e  b e n e f i t  of an i n f a n t  o r  o t h e r  i n c a p a c i t a t e d  

b e n e f i c i a r y  t h a t  t h e  c o u r t  approve an arrangement 

whereby t h e  proper ty  o r  i n t e r e s t  taken by t h a t  

b e n e f i c i a r y  under t h e  w i l l  o r  t es tamentary  ins t rument  

is he ld  on t r u s t s  dur ing  t h e  per iod  of i n c a p a c i t y ,  

t h e  c o u r t  s h a l l  have j u r i s d i c t i o n  a s  under t h i s  

s e c t i o n  t o  approve such an arrangement. 
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